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The question presented in this action is whether the statute of limi- 


tations is applicable to a claim by a representative of a deceased person 
where it is claimed that the hospital and physician actively and wrongful- 
ly prevented the plaintiffs, the son of the decedent and his mother, from 
securing sufficient information regarding the treatment of plaintiffs’ father 
and husband from which they could have brought an action within the appli- 
cable period of limitations. : 


STATEMENT OF QUESTION PRESENTED 
JURISDICTIONAL STATEMENT . . 
STATEMENT OF THE CASE 

STATUTES INVOLVED. 

STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


CONCLUSION 


TABLE OF CASES 


Calhoun v. Jacobs, et al., 79 U. S. App. D. C. 29, 30, 
141 F.2d 729 (1944) . ¢ a e 


Hanna v. Fletcher, 97 U. S. aPe D. C. 310, 231 F.2d 
469 (1956) Ps 


Hornblower v. George Washington University, 
31 U. S. App. D. C. 64, 75 (1908) . 


Linke v. Sorenson, 276 F.2d 151 (8th Cir. 1960) 


Poole v. Terminix Co., 91 U. S. APP. D. C. 287, 200 
F.2d 746 (1952) . 


Security Insurance Company of New Haven v. White, 
236 F.2d 215 (10th Cir. 1956) . co 


Sheets v. Burman, 322 F.2d 277, 279 (5th Cir. 1963) 


Statutes: 


United States Code, Title 28, Section 1291 . 
District of Columbia Code, 1961 ed., Title 14, 
Section 307 (Supp. IV, 1965) : 


Other Authorities: 


34 Am. Jur. Limitation, §231 


41 Am. Jur. Physicians and Surgeons, $123 
Annotation, Privilege, Who may Inv oke, 

2 ALR 2d 646, 661 “ ¢ 
Annotation, tion, Statute of Limitations — 


Malpractice, 80 ALR 2d 368, 401 


Wnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,707 


WILLIAM J. EMMETT, : 
Appellant, 


v. 


EASTERN DISPENSARY AND CASUALTY HOSPITAL 
and 
R. J. McNULTY, M.D., 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is based upon the Act of October 
$1, 1951, 65 Stat. 726, as amended, 28 U. S. Code, 1291. 


STATEMENT OF THE CASE 


This action was brought in the District Court by William J. Emmett, 
administrator and personal representative of the estate of Joseph N. Em- 
mett, seeking, by his amended complaint (App. 1), damages under the Sur- 
vival and Wrongful Death Acts against the Eastern Dispensary and Casualty 
Hospital, as well as Dr. R. J. McNulty, the treating physician.* Defendants 
filed a motion for summary judgment on plaintiff's claim for damages under 
the Wrongful Death Act of the District of Columbia (App. 4), and plaintiffs 
filed an answer thereto (App. 9). After the consideration of the records, 
affidavits, memoranda and argument, the District Court granted a Motion 
for Summary Judgment as to the Wrongful Death Claim, but denied a Mo- 
tion to Dismiss as to the claim under the Survival Act (App. 17). There- 
after, plaintiff moved the District Court to enter final judgment as to the 
Wrongful Death Claim (App. 18), which motion the District Court granted 
(App. 20) in order that plaintiff could bring this appeal. 


STATUTES INVOLVED 


28 U.S.C. $1291: 


§1291. Final decisions of district courts 


The courts of appeals shall have jurisdiction of appeals from all 
final decisions of the district courts of the United States, the United States 
District Court for the District of the Canal Zone, the District Court of Guam, 
and the District Court of the Virgin Islands, except where a direct review 
may be had in the Supreme Court. 
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14 D. C. Code §307 (1961 ed.) (Supp. IV, 1965) in pertinent part: 


$14-307. Physicians 


(a) In the courts of the District of Columbia a physician or surgeon 
may not be permitted, without the consent of the person afflicted, or of his 
legal representative, to disclose any information, confidential in its nature, 
that he has acquired in attending a patient in a professional capacity and 
that was necessary to enable him to act in that capacity, whether the infor- 
mation was obtained from the patient or from his family or from the person 


or persons in charge of him, 


STATEMENT OF POINTS 


The defendant hospital and defendant physician may not rely upon the 
statute of limitations if it should appear that they have done anything that 
would tend to lull the plaintiff into inaction and/or prevent him from se- 
curing sufficient information to present his case, where, as here, there is 
a fiduciary relationship. | 


SUMMARY OF ARGUMENT 


The acts of the defendants, appellees herein, according to the affidavit 
filed by plaintiff, appellant herein, were designed to, and in fact did, prevent 
the plaintiffs from securing sufficient information from which to bring a 
claim against the defendants for the apparently shocking death of his father, 
his father apparently having received a laxative when he had appendicitis, 
and subsequent investigation now indicating that the father apparently died 
of regurgitation in his throat. | 


ARGUMENT 


The affidavit of plaintiff sets forth that he, on several occasions, 
attempted to get the medical records from the defendant hospital, as 
well as from the defendant physician. He also states that his insur- 
ance company attempted to get the same records but were rebuffed by 
the defendant hospital and doctor. It is axiomatic that the District 
Court cannot try the matter on conflicting affidavits on motion for sum- 
mary judgment, and in accordance with authorities presented hereinaf- 
ter, the motion of appellee for summary judgment should have been de- 
nied, especially in view of the fiduciary relationship existing between 


the appellees and appellant. 
It is elementary and settled law of this jurisdiction that: 


"The terms [legal representative] as used in the statute, 
refers to the persons who are entitled to enforce the 
particular substantive right of the patient which is in- 
volved in a particular case. * * * But this does not im- 
ply that the heirs may not exercise it when they stand 
in the patient's shoes and there is no controversy be- 
tween them and the executor. * * * In this case there 
was no executor nor occasion for one, since the deceased 
left no personal estate." Calhoun v. Jacobs, et al., 79 U.S. 
App. D. C. 29, 30, 141 F.2d 729 (1944). 


"The statute is plainly intended to protect the interests 
of the patient, not those of persons with whom he deals. 
Accordingly, it permits him and does not permit them 
to waive the physician's disqualification. It would per- 
vert the statute to permit them to insist upon the dis- 
qualification, to the prejudice and over the objection of 
persons who stand in the patient's shoes.* * *" Calhoun 
vy. Jacobs, et al., p. 29. 


It was held again in Security Insurance Company of New Haven v. 
White, 236 F.2d 215 (10th Cir. 1956), at page 219, that: 
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"* * * It is the general rule that the term ‘legal repre- 
sentative' has no fixed and unyielding meaning in law 
but as ordinarily employed in its general use it is suf- 
ficiently broad to include any person who stands in the 
place and stead of one deceased in respect to property, 
whether transferred to him by operation of law, or | 
otherwise.* * *" 


See Annotation, Privilege, Who may Invoke, 2 ALR 2d 646, 661. 


The affidavit of plaintiff hereinbefore filed, the statement of points 
and pleadings, clearly show that defendants, upon request of the plaintiff 
properly made, refused to divulge the negligent acts with which they are 
charged. They cannot avail themselves of the statute of limitations. 
Hornblower v. George Washington University, 31 U.S. App. D. C. 64, 

75 (1908); Sheets v. Burman, 322 F.2d 277, 279 (5th Cir. 1963). 


Indeed, several authorities in this area have stated that there isa 
confidential relationship, and when a party against whom a cause of ac- 
tion exists in favor of another prevents such other by concealment from 
obtaining knowledge thereof, the statute of limitation will commence to 
run only from the time that the cause of action is discovered. 34 Am, 
Jur. Limitation, Section 231, page 188. See also, 144 ALR 209; 41 Am. 
Jur. Physicians and Surgeons, Section 123. Decided cases on this subject 
are Hornblower v. George Washington University, op. cit; Sheets v. Bur- 
man, op. cit. 


Along this same line of reasoning, is the theory recognized in most 
jurisdictions that, when there is a fraudulent concealment of substantial 
material or facts on the part of the defendant-doctor or hospital, the stat- 
ute of limitations does not begin to run until the plaintiff is able to discov- 
er that he has a cause of action. It is understood that to hold to the contrary 
would be an injustice to the plaintiff. When information is withheld, as is 
the case here, the defendant who has made fraudulent representations can- 
not depend on such statements and, at the same time, make use of a doctrine 
such as the statute of limitations. See Amnotation, Statute of Limitations _ 
Malpractice, 80 ALR 2d 368, 401. : 
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The provisions of the District of Columbia Code, 1961 ed., Title 14, 
Section 307 (Supp. IV, 1965) and cases decided thereunder, indicate that 
in the District of Columbia the confidential relation is not only part of the 
common law but part of the statutory law as well, and the physician is un- 
der a duty not to hide or remain silent but must disclose to his patient or 


family, when asked, the causes and circumstances of the death of his 
patient. See also, Hanna v. Fletcher, 97 U. S. App. D. C. 310, 231 F.2d 
469 (1956); Poole vy. Terminix Co., 91 U.S. App. D. C. 287, 200 F.2d 746 
(1952); Linke v. Sorenson, 276 F.2d 151 (8th Cir. 1960). 


CONCLUSION 


In view of the foregoing, appellant moves the Court to reverse the 
decision of the United States District Court and to remand this case for 
full trial on the merits. 


Respectfully submitted, 


KARL G. FEISSNER 
ERWIN A. ALPERN 


Alpern & Feissner 
1420 K Street, N. W. 
Washington, D.C. 20005 


Attorneys for Appellant 
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[Filed June 16, 1966] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


WILLIAM J. EMMETT, 
Administrator and personal 
representative of the Estate of 
Joseph N. Emmett 

3222 Fourth Street, S. E. 

Washington, D. C. 


- 


Plaintiff r 
v. * Civil Action No. 989-66 z 


EASTERN DISPENSARY AND CASUALTY 
HOSPITAL 
t/a Casualty Hospital 
708 Massachusetts Avenue, N. E. 
Washington, D. C. 


and 


R. J. McNULTY, M. D. 
1016 East Capital Street 
Washington, D. C. 


Defendants 


AMENDED COMPLAINT 


1. This Court has jurisdiction in that the amount in controversy 
exceeds the sum of Ten Thousand Dollars ($10,000.00) as to each defendant. 

2. The plaintiff is the administrator and personal representative 
of the Estate of Joseph N. Emmett, deceased. The plaintiff is the son of 
said decedent and brings this action in his representative capacity. 

3. The defendant, R, J. McNulty, M. D. at all times hereinafter 
mentioned, was and now is a duly licensed and practicing physician, en- 
gaged in his profession in the District of Columbia, the defendant Eastern 


Dispensary and Casualty Hospital, at all times hereinafter mentioned, 
was and now is a duly licensed and operating hospital, located in the Dis- 
trict of Columbia. 

4. While the decedent was a contractual patient of and under the 
medical care of the defendant, R. J. McNulty, M. D. said defendant negli- 
gently and carelessly, 

(A) Failed to properly diagnose the decedent's ailments, 
(B) Failed to render him due care, 
(C) Failed to give him proper pre and post-surgical attention 
and care, 
(D) Failed to properly superintend and advise the co-defendant 
Casualty Hospital, its agents and employees, and 
(E) Failed to properly diagnose recognized danger and distress 
symptoms, 
thereby causing, by virtue of said negligence, the decedent extreme pain, 
anguish and suffering and the death of the decedent on or about July 23, 
1964. 

5. While the decedent was hospitalized in the hospital of the 
defendant, Casualty Hospital at the direction of the co-defendant, R. J. 
McNulty, M.D., said defendants, their agents and employees, negligently 
and carelessly 

(A) Failed to properly care for the decedent patient 

(B) Failed to give him proper medical attention, and 

(C) Failed to recognize obvious distress and danger symptoms, 
thereby, by virtue of said negligence, causing the decedent extreme pain, 
anguish and suffering, and the wrongful death of decedent on or about July 
23, 1964. 

6. As a result of the defendants joint, several and individual negli- 
gence, the decedent was caused to die and his estate and heirs at law 
were caused great damage. 


7. In addition thereto, the defendants were in a confidential capac- 


ity towards plaintiff's decedent and toward the family of plaintiff's decedent. 
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8. Notwithstanding this confidential capacity, the defendants 
individually and jointly on many occasions failed and refused to allow the 
decedent's family and this plaintiff an opportunity to examine and copy 
the medical records pertaining to the said Joseph N. Emmett, and in ad- 
dition thereto, the defendants willfully and wrongfully withheld medical 
records of plaintiff's decedent from plaintiff and from the family of plain- 
tiff's decedent, and in addition, wrongfully and willfully withheld said 
records from an insurance carrier of plaintiff's decedent, all for the pur- 
pose of preventing the plaintiff and plaintiff's decedents family from ob- 
taining any information regarding the circumstances of plaintiff's dece- 
dents death. 

9, As a result of the wrongful conduct of the defendants, in con- 
cealing the facts so as to prevent the plaintiff from obtaining knowledge 
thereof and so as to prevent the plaintiff's decedent's family from obtain- 
ing knowledge of the wrongful acts of the defendants, the defendants are 
chargeable with active concealment and as a result of said active conceal- 


ment, the plaintiff was not able to bring this action within the applicable 
period of the statute of limitations. | 
WHEREFORE, the premises considered, the plaintiff demands 
judgment in his representative capacity against the defendants individually 
and/or jointly in the sum of Two Hundred Fifty Thousand Dollars 
($250,000.00) together with interest and costs of this action and for such 
other and further relief as the nature of the case may require and which 


to the court may appear just and proper. 


/s/ Erwin A, Alpern 
/s/ Karl G. Feisner 
of Counsel: 


ALPERN & FEISSNER 
Attorneys for plaintiff 
1420 K Street, N. W. 
Washington, D. C. 

RE 7-3740 


JURY DEMAND 


Plaintiff demands a trial by jury as to all issues 
/s/ Erwin A. Alpern 


[Certificate of Service] 


[Filed June 28, 1966} 


MOTION TO DISMISS AND FOR SUMMARY JUDGMENT 


Comes now the defendant, Eastern Dispensary & Casualty Hospital, 
in the above-entitled cause and moves this Court pursuant to Rule 12 of 
the Federal Rules of Civil Procedure to dismiss plaintiff's amended com- 
plaint and pursuant to Rule 56 of the Federal Rules of Civil Procedure to 
enter summary judgment in favor of the above- named defendant and states 
as its reasons therefor that the cause of action for wrongful death is 
barred by the statute of limitations and the allegations charging active 
concealment of the deceased's medical records by the defendant do not 
state sufficient grounds under which the statute of limitations should be 
+olled and that the amended complaint attempts to state a cause of action 
under the Survival Statute and the Wrongful Death Act but contains only 
a single ad damnum clause and further, although the complaint alleges 
negligence, it fails to state when the alleged negligent acts took place and 
is therefore deficient. 

WHEREFORE, in consideration of this motion, the memorandum 
of points and authorities attached hereto and made a part hereof, and 
defendant's statement of the material facts as to which there is no genu- 


ine issue, this Court is respectfully requested to dismiss the complaint 
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in the above-entitled cause and to enter summary judgment in favor of the 
defendant as to the wrongful death action. 


HOGAN & HARTSON 


/s/ John P. Arness 
/s/ Stephen S. Boynton 


Attorneys for Defendant 

Eastern Dispensary & ‘Casualty 
Hospital | 

815 Connecticut Avenue, N. W. 

Washington, D.C. 20006 


[Certificate of Service] 


[Filed June 29, 1966] 


MOTION TO DISMISS AND FOR SUMMARY JUDGMENT 


Comes now the defendant, R. J. McNulty, M.D., in the above-entitled 
cause and moves this Court pursuant to Rule 12 of the Federal Rules of 
Civil Procedure to dismiss plaintiff's amended complaint and pursuant to 
Rule 56 of the Federal Rules of Civil Procedure to enter summary judg- 
ment in favor of the above-named defendant and by reference, adopts the 
reasons and points and authorities heretofore filed by the co-defendant, 
Eastern Dispensary and Casualty Hospital. 


WELCH, DAILY & WELCH 


/s/ Walter J. Murphy, Jr. 
Attorneys for Defendant, 
R. J. McNulty, M.D. 


[Certificate of Service] 


[Filed May 19, 1966 | 


MEMORANDUM IN OPPOSITION TO DEFENDANT, 
EASTERN DISPENSARY AND CASUALTY HOSPITAL'S 
MOTION TO DISMISS, AND IN OPPOSITION TO DE- 
FENDANT, R. J. McNULTY'S MOTION TO DISMISS 
OR FOR A MORE DEFINITE STATEMENT 

Come now the plaintiffs, by and through their attorney, Erwin A. Alpern, 
and in answer to the defendants’ motions to dismiss and for a more definite 
statement, state: 

1. As to the alternative motion for a more definite statement, plain- 
tiffs, at the time of the filing of the complaint in this action, were, and had 
been continually hindered by the defendants, in their attempts to obtain more 
specific information. Any further information needed by the defendants to 
obtain a more definite statement is available to them by examination of their 
own records. 

Furthermore, by the overwhelming weight of authority, the defendants 
should not be allowed to accomplish, under the guise of Rule 12(e), that which 
is obtainable under Rules 26 through 37, namely, discovery. The complaint 
in this cause is framed with sufficient definitiveness to afford the defendants 
grounds to base a reply, and this is all that is required under the rules. In 
support of this position, plaintiffs cite the case of Zimmerman v. Fillah, 

5 F.R.D. 80 (D.C.D.C. 1946), where the Court stated at page 81: 
The overwhelming weight of authority is to the 
effect that a motion for a bill of particulars or a 
motion for more definite statement, that the claim 
should not be granted if the complaint sets forth a 
cause of action with sufficient definiteness to enable 
the defendant to frame an answer. Additional details 


that the defendant needs in order to prepare for trial 
should be obtained by discovery after issue is joined. 


"This is no mere technical distinction but is 
based on practical considerations." 
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See also Montgomery v. Kingsland, 83 U. S. App. D. C. 66, 166 F2d 953 
(1948); O'Donnell v. Breuninger, 9 F.R.D. 245 (D.C.D.C. 1945). In the 
O'Donnell case, supra, the Court stated at page 247: 
"Except where the pleadings are so vague and ambiguous 
as to preclude a fair understanding of the nature of the 
claims asserted or the relief sought, parties should re- 
sort to the methods provided by rules 26 to 37 for secur- 
ing detailed or particular information in regard to claims 
asserted against them rather than the more cumbersome 
procedure under Rule 12(e), . . ." citing Slusher v. Jones, 
3 F.R.D. 168, 169 (D.C. Ky. 1943). 

2. As to the motions to dismiss, plaintiffs attach hereto and in- 
corporate herein by reference their affidavit showing cause as to why 
the defendants are estopped to rely on the statute of limitations, and 
further allege that the law in this jurisdiction, as stated in Hornblower 
vy. George Washington University, 31 U. S. App. D. C. 64, 75 (1908) is 
that ". . it is a well-settled principle that a defendant cannot avail him- 
self of the bar of the statute of limitations if it appears that he has done 
anything that would tend to lull the plaintiff into inaction, and thereby 
permit the limitation prescribed by the statute to run against him.” In 


further support of this contention, and in conjunction with their affidavit, 


plaintiffs call to the Court's attention a case closely analogous to the in- 
stant matter. There the Court stated that ". . .where there is a fiduciary 
relationship between the parties, as between a doctor and patient, the 
failure by the doctor to disclose acts of malpractice constitute a fraudulent 
concealment tolling the statute of limitations." Sheets v. Burman, 322 F2d 
277, 279 (5th Cir. 1963). | 

3. Defendants’ contentions as to other grounds for dismissal are 
based, in the main, on the plea of limitations, which has been refuted by 
the above answer and the attached affidavit. | 

For these, and such other reasons as may be heard at the oral ar- 


gument, plaintiffs pray that the defendants’ motions be denied. 


/s/ Erwin A. Alpern 
orney tor Plaintifis 
OF COUNSEL: 
Alpern & Feissner RE 7-3740 
1420 K Street, N. W. 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 


William J. Emmett, being first duly sworn on oath according to law, 
deposes and says that he is a plaintiff in the above-captioned action. He 
further deposes and says that since the time of the death of his father, 
Joseph N. Emmett, on July 23, 1964, at Eastern Dispensary and Casualty 
Hospital, he has made repeated and continual requests of the defendants 
to allow him to examine and copy the medical and hospital records pertain- 
ing to the said Joseph N. Emmett, and that those requests were repeatedly 
and continually denied. He further deposes and says that the defendants, 
after receiving numerous written requests for these same records from 
the Plymouth Mutual Life Insurance Company of Philadelphia, Pennsylvan- 
ia, which company insured the life of the said Joseph N. Emmett, refused 
to release said records. 

Affiant states that the actions of the defendants and their agents were 
purposely designed to prevent him from obtaining any information regard- 
ing the circumstances of his father's death, thereby effectively preventing 
him from seeking damages for the negligence of the defendants. 


/s/ William J. Emmett 


Subscribed and sworn to before me this day of May, 1966. 


[Filed July 12, 1966] 


PLAINTIFF'S (1) OPPOSITION TO DEFENDANTS' MOTION 
TO DISMISS AND FOR SUMMARY JUDGMENT, and (2) CROSS- 
MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff, through counsel, and based upon his 
memorandum of points and authorities hereto attached and the prior 
pleadings and affidavits hereinbefore filed (reference to memorandum 
and affidavit filed May 19, 1966), opposes defendants' motion to dis- 
miss and for summary judgment and cross-moves for summary judg- 
ment that the statute of limitations has been effectively tolled by de- 
fendants and that this cause is brought within the period of limitations. 
Plaintiff further seeks such other relief as the Court deems just and 
proper. 
/s/ Erwin A. Alpern 
Attorney for Plaintiffs 


Of Counsel: 

ALPERN & FEISSNER 
1420 K Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION TO DIS- 

MISS AND FOR SUMMARY JUDGMENT AND CROSS-MOTION FOR 
SUMMARY JUDGMENT. 


It is elementary and the settled law of this jurisdiction that 


"The terms [legal representative] as used in the 
statute, refers to the persons who are entitled to 
enforce the particular substantive right of the 
patient which is involved in a particular case.*** 
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But this does not imply that the heirs may not 
exercise it when they stand in the patient's 

shoes and there is no controversy between them 
and the executor.*** In this case there was no 
executor nor occasion for one, since the deceased 
left no personal estate." Calhourn v. Jacobs et al, 
(1944) 79 App.D.C, 29, 30, 141 F 2d 729. 


"The statute is plainly intended to protect the 
interests of the patient, not those of persons 

with whom he deals. Accordingly it permits him 
and does not permit them to waive the physician's 
disqualification. It would pervert the statute to 
permit them to insist upon the disqualification, to 
the prejudice and over the objection of persons 
who stand in the patient's shoes***"" Calhoun v. 
Jacobs et al, P 29. 


It was held again in Security Insurance Company of New Haven v. 
White, (CCA 10 1956) 236 F 2d 215, 219, that 


"ek Tt ig the general rule that the term ‘legal 
representative’ has no fixed and unyielding mean- 
ing in law but as ordinarily employed in its general 
use it is sufficiently broad to include any person 
who stands in the place and stead of one deceased 
in respect to property, whether transferred to him 


by operation of law, or otherwise. ***" 


See Annotation, Privilege, Who may Invoke, 2 ALR 2d 646, 661. 


The affidavit of plaintiff hereinbefore filed, the statement of points 
and pleadings clearly show that defendants, upon request of the plaintiff 
properly made, refused to divulge the negligent acts with which they are 
charged. They cannot avail themselves of the statute of limitations. 
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Hornblower v. George Washington University, 31 App. D. C. 64, 75 (1908); 
Sheets v. Burman, 322 F.2d 277, 279 (CCA 5 1963). : 

The second reason advanced by defendants must fail for lack of 
any semblance of relevancy. Plaintiff fails to understand the reason why 
the fact thatthe "wholly independent" investigation would bar plaintiff from 
bringing this action. 

In paragraph III defendants state that since the megligent acts for 
which damages are sought under the Survival Act, 12 D.C. Code 301 (1961 
ed., supp. V 1966) the complaint must fail because it does not state the 
date when the negligent acts upon which the count is premised is given. 
The statute of limitations is an affirmative defense and the defendants 
may plead the same in their answer. Further, the defendants may obtain 
the dates from their records and files, which the defendants have failed 
and refused to give plaintiff even unto this date. 

For the reasons hereinabove stated and for reasons to be advanced 
upon the oral hearing hereof, defendants' motions to dismiss and for sum- 
mary judgment must be denied and the plaintiff's motion for summary 
judgment as to the statute of limitations must be granted. , 


/s/ Erwin A. Alpern 
Attorney for Plaintiff 


Of Counsel: 

ALPERN & FEISSNER 
1420 K Street, N. W. 
Washington, D. C. 


[Certificate of Service] 


[Filed September 28, 1966] 
ORDER 


This cause came on to be heard upon the motions of the defendants 
for summary judgment and to dismiss and upon the plaintiff's cross-motion 
for summary judgment. Upon consideration of the said motions, the memo- 
randa of points and authorities in support of and in opposition to the said 
motions, and the argumenit of counsel, it is this 28th day of September, 
1966, 

ORDERED that the defendants’ motions for summary judgment are 
granted as to plaintiff's claim for damages under the Wrongful Death Act 
of the District of Columbia, Section 16-2701, D. C. Code (Supp. V, 1966); 

THAT the plaintiff's motion for summary judgment be denied; and 

THAT the defendant's motion to dismiss shall be granted as to the 
plaintiff's claim under the Survival Act of the District of Columbia, Sec- 
tion 12-101, D. C. Code (1961), provided that the plaintiff shall have leave 
to amend his amended complaint to assert a claim under said Survival 
Act, within twenty days of this Order. 


/s/ Alexander Holtzoff 
Judge 


[Certificate of Service] 


[Filed November 23, 1966] 


ORDER 


This cause came on to be heard by the Court on the motion of the 
plaintiff for an entry of final judgment as to plaintiff's claim for damages 
under the Wrongful Death Act of the District of Columbia, Section 16-2701, 
D. C. Code (Supp. 5, 1966), and for other relief, and the Court being fully 
advised and the Court having found that there is no just reason for delay in 
the entry of final judgment, it is by the Court this 23rd day of November, 
1966, 
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ORDERED that final judgment be, and the same is hereby, entered 
for the defendants as to plaintiff's claim for damages under the Wrongful 
Death Act of the District of Columbia, Section 16-2701, D. C. Code (Supp. 
5, 1966); and it is further 

ORDERED that plaintiff be, and he is hereby, granted an extension 
of time, until on or before November 25, 1966, to file his amended com- 
plaint to set forth his claim under the Survival Act of the District of 
Columbia, Section 12-101, D. C. Code (1961); and it is further — 

ORDERED that the trial of plaintiff's claim under the Survival Act 
of the District of Columbia, Section 12-101, D. C. Code (1961), be stayed 
until the disposition of the appeal from the final judgment hereinabove 
entered as to the Wrongful Death Act claim; and it is further ; 

ORDERED that Rule 13, United States District Court Civil Rules 
of this Court, be stayed until the disposition of the aforesaid appeal. 


/s/ Alexander Holtzoff 
Judge 


DEFENDANTS' STATEMENT OF THE MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 
Pursuant to Rule 9(h) of the rules of this Court, defendant, Eastern 
Dispensary & Casualty Hospital, sets forth the material facts as to which 
it contends there is no genuine issue: 
1. That on April 19, 1966, William J. Emmett, plaintiff, was ap- 
pointed the Administrator, #116581, of the Estate of Joseph N. Emmett. 
2. That no demand for medical records pertaining to Joseph N. 
Emmett was made on the defendant Eastern Dispensary & Casualty Hos- 
pital by the plaintiff William J. Emmett in the capacity of Administrator 
prior to July 23, 1965. 
3. That no demand for medical records pertaining to Joseph N. 
Emmett was made on the defendant Eastern Dispensary & Casualty 
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Hospital by plaintiff William J. Emmett in the capacity of Administrator 
prior to April 15, 1966, which is the date the original complaint in this 


action was filed. 
4. That William J. Emmett has never received nor seen the medi- 


cal records of Joseph N. Emmett held by the defendant Eastern Dispensary 
& Casualty Hospital. 

5. That the information received in order to file the above-captioned 
suit was obtained by independent investigation wholly independent of the 
medical records pertaining to Joseph N. Emmett which are in the custody 
of the defendant Eastern Dispensary & Casualty Hospital. 


HOGAN & HARTSON 


/s/ John P. Arness 
/s/ Stephen S. Boynton 


Attorneys for Defendant 

Eastern Dispensary & Casualty 
Hospital 

815 Connecticut Avenue, N.W. 

Washington, D. C. 20006 


[Filed July 12, 1966] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


Pursuant to Rule 9(h) of the Rules of this Court, the plaintiff sets 
forth the material facts as to which it contends there is no genuine issue. 

In response to the statement of material facts of the defendant, 
Eastern Dispensary and Casualty Hospital, served by mail on June 28, 
1966, plaintiff states: 

1. It is admitted that William J. Emmett was appointed Adminis- 
trator of the Estate of Joseph N. Emmett, deceased, on April 19, 1966, 


in Administration No. 116581. 

2. It is denied that William J. Emmett did not make demand for 
medical records prior to July 23, 1965. | 

3. It is denied that William J. Emmett made no demand for medi- 
cal records pertaining to Joseph N. Emmett prior to April 15, 1966. 

4. It is admitted that William J. Emmett has never received nor 
seen the medical records of Joseph N. Emmett held by the defendant, 
Eastern Dispensary and Casualty Hospital. 


5. It is admitted that the information received preliminarily to 


file this suit was obtained by independent investigation. 


COUNTER-STATEMENT OF PLAINTIFF 


Pursuant to Rule 9(h) of the Rules of this Court, plaintiff, William 
J. Emmett, hereinafter sets forth the material facts as to which he con- 
tends there is no genuine issue: 

1. Immediately subsequent to the date of plaintiff's aecedent and 
continuously thereafter until the filing of the herein complaint, William 
J. Emmett, plaintiff, Plymouth Mutual Life Insurance Company of Phila- 
delphia, and Frank Charles, its local broker, made repeated demands 
of both defendants, Eastern Dispensary and Casualty Hospital and R. J. 
McNulty, M.D., and of Dr. Joseph Rogers Young for the medical records 
pertaining to the decedent, but those demands were refused. | 

2. Plaintiff's decedent, Joseph N. Emmett, left no personal estate, 
and the sole reason for obtaining letters of administration were for the 
express purpose of filing the instant cause of action. 

3. That both defendants, Eastern Dispensary and Casualty Hospital 
and R. J. McNulty, M.D., were advised that William J. Emmett, plaintiff, 
was the son and heir of Joseph N. Emmett. : 

4. That plaintiff is the only surviving child of plaintiff's decedent. 


/s/ Erwin A. Alpern 
Attorney for Plaintiff 
Of Counsel: 
ALPERN & FEISSNER 
1420 K Street, N.W. 
Washington, D.C. 


[Filed December 7, 1966] 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of December, 1966, that the 
plaintiffs, William J. Emmett, both individually and as the administrator 
of the estate of Joseph N, Emmett, and Constance V. Emmett, hereby 
appeal to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 23rd day of November, 
1966, in favor of the defendants and against said plaintiffs. 


/s/ KarlG. Feissner 
Attorney for Plaintiffs 


Of Counsel: 

ALPERN & FEISSNER 
1420 K Street, N. W. 
Washington, D. C. 20005 


[Certificate of Service] 
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QUESTIONS PRESENTED 


. Whether the statute of limitations under the District 


of Columbia Wrongful Death Act requires that the 
executor or administrator bring an action within one 
year after the death of the person injured. 


Whether under the District of Columbia Wrongful 
Death Act the only person entitled to enforce the sub- 
stantive right under the Wrongful Death Act is the 
statutory representative. 


Summary of Argument 
Argument 


I. An action brought under the District of Colum- 
bia Wrongful Death Act must be brought with- 
in one year after the death of the person in- 


A. The only person entitled to enforce the sub- 
stantive rights of the deceased party under 
the Wrongful Death Act is the deceased’s 
statutory representative 
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In THE 


United States Cowt of Appeals 


For THE DISTRICT OF COLUMBIA 
No. 20707 


Wi1aM J. EMMETT, Administrator and Personal 
Representative of the Estate of Joseph N. Emmett, 
Appellant, 


v. 


EASTERN DISPENSARY AND CASUALTY HOSPITAL, 
T/A Casualty Hospital 
and 


R. J. McNutty, M. D., 
Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary 
judgment for the defendants-appellees in the United 
States District Court for the District of Columbia on a 
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complaint alleging negligence and wrongful death. The 
jurisdiction of this Court is conferred by 28 U.S.C. 
§ 1291, 65 Stat. 726 (1948). 


RESTATEMENT OF THE CASE 


On June 16, 1966, an amended complaint: was filed by 
William J. Emmett, administrator and personal repre- 
sentative of the estate of Joseph N. Emmett against the 
defendants Eastern Dispensary and Casualty Hospital 
and R. J. McNulty, M. D. seeking damages for personal 
injury and wrongful death [JA 1-3]. The complaint al- 
leged negligence in the care and treatment of Joseph N. 
Emmett which resulted in his death on July 23, 1964 
[JA 2]. The amended complaint also charged wrongful 
conduct on the part of the defendants in that it was al- 
leged that they had wrongfully withheld medical records 
from decedent’s family and the plaintiff “for the pur- 
pose of preventing the plaintiff and plaintiff’s decedent’s 


family from obtaining any information regarding the 
circumstances of plaintiff's decedent’s death” and that as 
a result of “active concealment” the plaintiff was not able 
to bring the action within the applicable period of the 
statute of limitations [JA 3]. 


Both defendants filed a motion for summary judgment 
and a motion to dismiss, stating, among other points, 
cause of action for wrongful death was barred by the 
District of Columbia statute of limitations for wrongful 
death [JA 4-5]. D. C. Code § 16-2702 (1961 ed., Supp. V 
1966). The defendant, Eastern Dispensary and Casualty 
Hospital, maintained that since the decedent died on or 
about July 28, 1964, and since the administrator for his 
estate was not appointed until April 19, 1966, it was 


1 The parties will be referred to herein according to their desig- 


nations in the Court below; that is, the appellant will be referred 
to as plaintiff and the appellees as defendants. 


2 The original complaint was filed on April 15, 1966 [JA 12). 
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clear that the statute of limitations had run on the cause 
of action for wrongful death more than nine months 
prior to the appointment of the administrator who was 
the only proper party to demand the medical and hospital 
records of the decedent from the defendant hospital [JA 
4-5, 13-14]. 


Plaintiff filed an opposition to defendants’ motion to 
dismiss and for summary judgment and filed a cross 
motion for summary judgment [JA 9]. These motions 
were argued before the trial court which, on September 
28, 1966, granted defendants’ motion for summary judg- 
ment as to plaintiff’s claim for damages under the Wrong- 
ful Death Act, denied plaintiff’s motion for summary 
judgment, and granted defendants’ motion to dismiss as 
to plaintiff’s claim under the Survival Act with leave to 
amend [JA 12]. By order of November 28, 1966, Judge 
Alexander Holtzoff granted plaintiff’s motion that final 
judgment be entered for defendants as to plaintiff’s claim 


for damages under the Wrongful Death Act [JA 12-13]. 
On December 7, 1966, the plaintiff filed its notice of ap- 
peal of the judgment entered on November 23, 1966 [JA 
16]. 


STATUTES INVOLVED 


D. C. Code § 16-2701 (1961 ed., Supp. V 1966) : 


When, by an injury done or happening within the 
limits of the District, the death of a person is caused 
by the wrongful act, neglect, or default of a person 
or corporation, and the act, neglect, or default is such 
as will, if death does not ensue, entitle the person in- 
jured, or if the person injured is a married woman, 
entitle her husband, either separately or by joining 
with the wife, to maintain an action and recover 
damages, the person who or corporation that is liable 
if death does not ensue is liable to an action for dam- 
ages for the death, notwithstanding the death of the 
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person injured, even though the death is caused un- 
der circumstances that constitute a felony. 


The damages shall be assessed with reference to the 
injury resulting from the act, neglect, or default 
causing the death, to the spouse and the next of kin 
of the deceased person; and shall include the reasona- 
ble expenses of last illness and burial. Where there 
is a surviving spouse, the jury shall allocate the por- 
tion of its verdict payable to the spouse and next of 
kin, respectively, according to the finding of damage 
to the spouse and next of kin. If, in a particular 
ease, the verdict is deemed excessive the trial judge 
or the United States Court of Appeals for the Dis- 
trict of Columbia Circuit, on appeal of the cause, 
may order a reduction of the verdict. An action may 
not be maintained pursuant to this chapter if the 
party injured by the wrongful act, neglect, or default 
has recovered damages therefor during his life. 


D. C. Code § 16-2702 (1961 ed., Supp. V 1966) : 


An action pursuant to this chapter shall be brought 
by and in the name of the personal representative of 
the deceased person, and within one year after the 
death of the person injured. 


D. C. Code § 14-807 (1961 ed., Supp. V 1966) : 


(a) In the courts of the District of Columbia a phy- 
sician or surgeon may not be permitted, without the 
consent of the person afflicted, or of his legal repre- 


sentative, to disclose any information, confidential in 
its nature, that he has acquired in attending a pa- 
tient in a professional capacity and that was neces- 
sary to enable him to act in that capacity, whether 
the information was obtained from the patient or 
from his family or from the person or persons in 


charge of him. 
(b) This section does not apply to: 


(1) evidence in criminal cases where the accused 
is charged with causing the death of, or in- 
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flicting injuries upon, a human being, and 
the disclosure is required in the interests of 
public justice; or 

evidence relating to the mental competency 
or sanity of an accused in criminal trials 
where the accused raises the defense of in- 
sanity, or in the pretrial or posttrial pro- 
ceedings involving a criminal case where a 
question arises concerning the mental condi- 
tion of an accused or convicted person. 


STATEMENT OF POINTS 


1. The Court below properly entered summary judg- 
ment on the cause of action for wrongful death since the 
act permitting such an action to be instituted requires 
that the executor or administrator must bring an action 
within one year after the death of the person injured. 


2. The Court below properly granted summary judg- 
ment for the defendants in that the only person who is 
entitled to enforce a particular substance of right of the 
deceased or injured party under the Wrongful Death Act 
of the District of Columbia is the personal representative. 


SUMMARY OF ARGUMENT 


It is settled law in the District of Columbia that a 
cause of action under the Wrongful Death Act must be 
brought “by and in the name of the personal representa- 
tive of the deceased, within one year after the death of 
the person injured” [Emphasis added]. D. C. Code § 16- 
2702 (1961 ed., Supp. V 1966). In the District of Co- 
lumbia the word “personal representative” has been held 
to refer to only the executor or administrator. Fleming 
v. Capital Traction Co., 40 App. D.C. 489, 491 (1913). 
Since the decedent in the instant case died “on or about 
July 23, 1964,” an action brought on April 15, 1966, was 
after the permissible period provided by the statute of 
limitations on wrongful death. 
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Plaintiff attempts to avoid the statutory bar by main- 
taining that defendants wrongfully withheld medical rec- 
ords of plaintiff’s decedent and as a result of this alleged 
wrongful conduct on the part of the defendants the al- 
leged wrongful acts were concealed, thereby preventing 

f the statute [JA 3, 8]. In the District of 
Columbia, h a i contained in the 
medical records alle 
plaintiff is privilege d may not be dis- 
closed without consent of the person afflicted or, as in 
this case, his personal representative which is either the 
executor or administrator. D. C. Code § 14-307 (1961 ed., 
Supp. V 1966) ; Fleming v. Capital Traction Co., 40 App. 
D.C. 489 (1918) ; Fergunson Vv. Quaker City Life Insur- 
ance Co., 146 A.2d 580 (D.C. Mun. App. 1958). There- 
fore, the defendant had no authority to release such rec- 
ords except to the personal representative of the deceased, 
Joseph N. Emmett. Joseph N. Emmett died on or about 
July 23, 1964, but plaintiff William J. Emmett was not 
appointed administrator for his estate until April 19, 
1966 [JA 2, 13]. 


Since the plaintiff did not have authority prior to April 
19, 1966, to demand the medical records of the deceased 
since he was not the “personal representative” until that 
date, the Court properly entered summary judgment in 
favor of the defendants. 


ARGUMENT 


J. An Action Brought Under the District of Columbia 
Wrongful Death Act Must Be Brought Within One 
Year After the Death of the Person Injured 


The facts essential to the resolution of the principal is- 
sue in this case are not in dispute. 


The amended complaint * filed June 16, 1966, by Wil- 


liam J. Emmett, administrator and personal representa- 


3 The original complaint was filed on April 15, 1966 [JA 12]. 
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tive of the estate of Joseph N. Emmett, against the de- 
fendants Eastern Dispensary and Casualty Hospital and 
R. J. McNulty, M. D., sought damages for personal in- 
jury and the wrongful death of Joseph N. Emmett under 
the District of Columbia Wrongful Death and Survival 
Acts [JA 1-3]. D. C. Code §§ 12-101, 16-2701 (1961 ed., 
Supp. V 1966). Plaintiff’s complaint alleged negligence 
in the care and treatment of plaintiff’s decedent which 
resulted in his death on July 23, 1964 [JA 2]. The 
amended complaint also alleged that defendants had 
wrongfully withheld the medical records of plaintiff’s de- 
cedent from the plaintiff and the decedent’s family and 
as a result of this “active concealment” plaintiff was un- 
able to bring the instant action within the applicable peri- 
od of the statute of limitations [JA 1-3]. Plaintiff was 
not appointed administrator of the estate of Joseph N. 
Emmett, however, until April 19, 1966 [JA 13}. 


It is firmly established in this jurisdiction that an ac- 
tion seeking damages for wrongful death “shall be 
brought by and in the name of the personal representa- 
tive of the deceased, within one year after the death of 
the person injured” [Emphasis added]. D. C. Code § 16- 
2702 (1961 ed., Supp. V 1966). The decedent in the in- 
stant case died “on or about July 23, 1964” [JA 2]. The 
plaintiff was not appointed administrator of the dece- 
dent’s estate until April 19, 1966, more than nine months 
after a timely action under the statute would have been 
permitted [JA 13]. Consequently, the action would be 
barred. 


A. The Only Person Entitled To Enforce The Sub- 
stantive Rights Of The Deceased Party Under The 
Wrongful Death Act Is The Deceased’s Statutory 
Representative 


Plaintiff’s decedent died “on or about July 23, 1964” 
[JA 2]. The original action was not brought, however, 
until April 15, 1966 [JA 13], which was clearly after the 
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cause of action. Thomas v. Doyle, 88 U.S. App. D.C. 95, 
187 F.2d 207 (D.C. Cir. 1950). 


Therefore, since only an executor or administrator had 
the right to demand privileged hospital records and the 
plaintiff did not qualify until April 19, 1966, the action 
for wrongful death is clearly barred. 


Pursuant to Rule 9(b) of the rules of this Court, de- 
fendant Eastern Dispensary and Casualty Hospital set 
forth material facts as to which it contended there was 
no genuine issue [JA 13-14]. Numbers 2 and 3 stated 
that no demand for medical records pertaining to Joseph 
N. Emmett was made on the defendant Eastern Dispen- 
sary and Casualty Hospital by the plaintiff William J. 
Emmett in the capacity of administrator prior to July 28, 
1965, which was the anniversary of the decedent’s death, 
and that no such demand was made by William J. Em- 
mett in the capacity of administrator prior to April 15, 
1966, which was the date the original complaint in this 


action was filed [JA 13-14]. In Plaintiff’s Opposition to 
Defendants’ Motion to Dismiss and Cross Motion for Sum- 
mary Judgment, plaintiff makes the following statements 
of material facts as to which he contends there is no gen- 
uine issue: 


2. It is denied that William J. Emmett did not make 
demand for medical records prior to July 23, 1965. 


3. It is denied that William J. Emmett made no de- 
mand for medical records pertaining to Joseph N. 
Emmett prior to April 15, 1966. [JA 15] 


Both of these statements are true but only as far as they 
go in representing the truth. The key to plaintiff’s stand- 
ing to demand these records for the purpose of maintain- 
ing an action for wrongful death is that it be made in the 
capacity of administrator. Therefore, since the statute of 
limitations on the cause of action for wrongful death ran 
prior to the appointment of the plaintiff as the personal 
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representative of the estate of the deceased, the demand 
of the records prior to the running of the statute of limi- 
tations is of no merit. 


It should be pointed out further that plaintiff did not 
demonstrate in the Court below nor has he demonstrated 
in this appeal that the medical records in question have 
ever been seen by the plaintiff. Consequently, plaintiff’s 
allegation fails in that the records of the decedent have 
never been demanded by the proper party and, therefore, 
have never been seen by the plaintiff which obviously places 
this cause of action outside of investigation by the plain- 
tiff or his agent of these records. Consequently, the cause 
of action was brought wholly independent of any inspec- 
tion of the hospital records. As pointed out above, the 
plaintiff did not initiate such action that would permit 
him to secure these records for his appointment as ad- 
ministrator was not conferred until April 19, 1966. Thus, 
since the plaintiff did not qualify as administrator within 
the time limit provided by the statute in order to initiate 
the wrongful death action and, therefore, did not have 
the legal capacity to obtain the medical records, he should 
not be heard to complain at this late date. 


Clearly, both for factual and legal reasons plaintifi’s 
attempt to avoid the statutory bar must fail. Therefore, 
since the statute of limitations ran from the time of de- 
cedent’s death on July 28, 1964, any action brought after 
July 23, 1965 would be barred by the statute of limita- 
tions governing wrongful death action in the District of 
Columbia. D. C. Code § 16-2702 (1961 ed., Supp. V 
1966). 


CONCLUSION 


As a matter of law, a cause of action under the District 
of Columbia Wrongful Death Act must be brought in the 
name of the personal representative of the deceased per- 
son within one year after the death of the person injured. 
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The statute of limitations began to run on July 23, 1964, 
and an action instituted in April 1966 is clearly untimely. 
The allegations concerning the wrongful withholding on 
the decedent’s medical records are without merit since 
the substantive right attempted to be invoked by the plain- 
tiff is a cause of action for wrongful death which requires 
that plaintiff be the personal representative of the de- 
ceased. In the District of Columbia, “personal representa- 
tive’ has been held to mean either an executor or ad- 
ministrator. Therefore, since the plaintiff was not ap- 
pointed administrator of the estate of the deceased until 
April 19, 1966, the alleged wrongful conduct on the part 
of the defendants concerning the failure to release “de- 
cedent’s medical records to the plaintiff prior to that time 
is without merit and would not toll the statute of limita- 
tions. 


For the above reasons the trial court properly granted 
summary judgment holding that the action under the 
Wrongful Death Act of the District of Columbia was 
barred by the statute of limitations. 


Respectfully submitted, 


JOHN P. ARNESS 


STEPHEN S. BOYNTON 
815 Connecticut Avenue 
Washington, D. C. 20006 


Attorneys for Appellees 


HoGaNn & HARTSON 
Of Counsel 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,707 


WILLIAM J. EMMETT, 


Appellant, 


v. 
EASTERN DISPENSARY AND CASUALTY HOSPITAL 


and 
R. J. McNULTY, M.D., 
Appellees. 


Appeal from the United States District Court : 
for the District of Columbia 


SUMMARY OF ARGUMENT 
A decedent's heir, under Title 14-307, D. C. Code, infra, 
has the right and power to waive the privilege against disclosure 
of confidential communications between the deceased and his physi- 
cian. For a physician to refuse to disclose the contents of such 
confidential information to such heir constitutes active concealment. 


Because of such active concealment on the part of Appellees, the uncon- 


scionable defense of the time limitation contained in D. C. Code, Sec. 


16-2702, is not available to them. 


ARGUMENT 


Appellees cite the case of Fleming v. Capital Traction Co., 40 App. 
D. C. 489 (1913) as setting forth the definition of "personal representative" 
which is controlling in the District of Columbia. In that case, the Court 
held that a personal representative qualified to bring an action under the 
Wrongful Death Act, Title 16-2702, D. C. Code, supra, was only an exe- 
cutor or an administrator. Thus, Appellees erroneously reason that Ap- 
pellant, at the time he ~equested the confidential information, was not en- 
titled thereto, as he was not the decedent's "personal representative Ww 
The applicable statute, however, makes no mention of a "personal repre- 


sentative," but rather a “legal representative." 
D. C. Code, Sec. 14-307(a) provides that: 


"In the courts of the District of Columbia a physician 
or surgeon may not be permitted, without the consent of 
the person afflicted, or of his legal representatie, to dis- 
close any information, confidential in its nature. that he 
has acquired in attending a patient in a professional ca- 
pacity and that was necessary to enable him to act in that 
capacity, whether the information was obtained from the 
patient or from his family or from the person or persons 
in charge of him.” (Emphasis added.) 


In the case of Thomas v- Doyle, 88 App. D. C. 95 (1950), the Court 
distinguished the terms "personal representative” and "legal representa- 
tive.” There, the Court said, on page 87: 


tk * * The term "legal representative’ does not possess 
a fixed and narrow meaning in the law. This court has 
construed its use in another section of the D. C. Code, 
Sec. 14-308 (now Sec. 14-307), to encompass both exe- 
cutors or administrators and heirs when there is no con- 
troversy between them." 


The Court went on to say: 


"**4That Congress did not intend to limit the right to 
bring an action under Sec. 12-101 only to executors 
or administrators is also shown by reference to the 
terminology used in the wrongful death statute, Sec. 
16-1202, where such a result was achieved by use of 
the more restrictive phrase ‘personal representa- 
tive.' Al ' 

The case of Calhoun v. Jacobs, 79 App. D. C. 29 (1944) involved a 
suit by a grantor's heirs to set aside, on the ground of the grantor's men- 
tal incapacity, a conveyance of real property to a stranger. The heirs 
were allowed to prove by medical testimony and hospital records that the 
grantor was insane. The question before the Court was whether the testi- 


mony and records should have been excluded because of a statute, D. C. 


Code, Sec. 14-307, which provides that ". . . no physician or surgeon shall 


be permitted, without the consent of the person afflicted, or of his legal 
representative, to disclose any information, confidential in its nature, 
which he shall have acquired in attending a patient in a professional ca- 
pacity and which was necessary to enable him to act in that capacity. .. ." 
The Court stated that, The statute is plainly intended to protect the in- 
terests of the patient, not those of persons with whom he deals." The Court 
further states, on page 30: 


"It would pervert the statute to permit them to insist 
upon the disqualification, to the prejudice and over 
the objection of persons who stand in the patient's 
shoes. Under statutes which make no mention of a 
"legal representative’, the heirs of the patient 
have often been permitted to exercise the patient's 
privilege of waiver in order to enforce a substantive 
right which descended from the patient to his heirs. 
The inclusion in the District of Columbia statute of 
the term 'legal representative’ does not weaken, 
but strengthens, the position of the heirs.” 


Finally, the Court said: 
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‘As compared to an executor, an heir is at least equally 
interested in preserving the ancestor's reputation, and 
has an equal moral claim to protect the deceased's 
property rights from unwarranted diminution. In this 
case there was no executor nor occasion for one, since 
the deceased left no personal estate." 

Upon the authorities of Thomas v. Doyle, supra, and Calhoun v. 
Jacobs, supra, Appellant contends that he was entitled to information 
concerning the circumstances of the death of his father within the 
fiduciary knowledge of the Appellees, and that such information was 


wrongfully withheld. 


Appellees attempt to distinguish Calhoun v. Jacobs, supra, on 
the theory that there the heir "stood in the shoes of the decedent" and 
that it was not the rights and interests of the decedent he was seeking 
to assert, but his own. But the basic reasoning behind the application 
of the patient-physician privilege in that case is essentially the same 
as in this instance. That "the statute is plainly intended to protect the 
interests of the patient, not those of persons with whom he deals," as 
held in that case, applies equally here. Here, the Appellees invoked 
the privilege, not to protect the rights and interests of the deceased, 
but in order to avoid civil liability for their wrongful acts committed 
against their patient, Appellant's decedent, for whose protection the 
privilege has been recognized. To permit Appellees to invoke the 
privilege against the Appellant, being the sole heir and the only one in- 
terested in protecting the rights of the decedent, would be to permit a 
wrongdoer to hide behind a shield which was intended for the protection 


of the very person who was wronged. This, Appellant respectfully sub- 


mits, would fly in the face of reason, as it would disregard all principles 
of equity and of justice. 


Appellant submits that the case of Hornblower v. George Washing- 
ton University, 31 App. D. C. 64 (1908), is a case clearly on point. There, 
the Court said: 
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"We think it is a well-settled principle that a de- 
fendant cannot avail himself of the bar of the statute 
of limitations, if it appears that he has done anything 
that would tend to lull the plaintiff into inaction, and 
thereby permit the limitation prescribed by the stat- 
ute to run against him. If... it appears from the re- 
cord that plaintiffs, by the action of the defendant, ~ 
were induced not to bring suit, then we think defend- 
ant would be estopped from pleading the bar of the » 
statute of limitations." 

It is the position of the Appellant that 2s he was the heir of the 
deceased, Joseph N. Emmett, he was empowered, according to the 
holdings in Thomas v. Doyle, supra, and Calhoun v. Jacobs, supra, as 
the deceased's legal representative, to waive the privilege against dis- 
closure of confidential information, and that he did so when he demand- 
ed such information of Appellees. Appellant further submits that by 
Appellees' refusal to disclose said information, according to the hold- 
ing in Hornblower v. George Washington University, supra, they are 
estopped from pleading the statute of limitations in bar of their own 
wrongs. Sheets v. Burman, 322 F.2d 277, 279 (1963). 


CONCLUSION 


For the reasons hereinbefore and herein advanced, and on such 
other grounds as this Court may hear, Appellant moves the Court to 
reverse the decision below, and to remand this case for a full trial on 
the merits. 


Respectfully submitted, 
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